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A Prototype for a Next-Generation

By Elaine A. Caprio

Arbitration Clause

In recent years, ARIAS-US. promulgated
state-of-the-art arbitration rules that gov-
ern the resolution of U.S. insurance and re-
insurance disputes, as well as streamlined
arbitration rules for small claim disputes.*

In order to promote the use of these rules,
and to further the objectives of ARIAS-U.S.,?
this article provides suggested language’
for a prototype of a next-generation arbitra-
tion clause (“Prototype Arbitration Clause”)
for insurance and reinsurance contracts. 4

Why Advance This Prototype?

In addition to incorporating ARIAS-U.S. Reg-
ular, Neutral and Streamlined Rules for the
resolution of U.S. insurance and reinsurance
disputes, this Prototype Arbitration Clause
wording is designed to help streamline the
arbitration process and efficiently resolve
disputes by:

« Setting variable time limits from the or-
ganizational meeting to hearing, based
on the amount of dollars in dispute;

« Applying parameters for E-Discovery be-
tween the parties;

« Utilizing mediation during the arbitration
process; and

+ Examining the potential application of
the English Rule for panel and attorney
fees, as well as costs.

A version of the Prototype Arbitration Clause
can be incorporated into future insurance or
reinsurance contracts, as well as existing or
new Master Trading Agreements between
reinsurers and ceding companies.® Priortoan
insurance or reinsurance dispute, the parties
could contractually agree to utilize a version
of the Prototype Arbitration Clause in lieu of
the arbitration clause contained within the
subject reinsurance contract(s).®

Prototype Arbitration Clause

The parties agree to the following regarding
any and all disputes between the Company
and the Reinsurer arising out of, relating to,
or concerning this Contract, including its
formation and validity, whether sounding in

contract or tort and whether arising during
or after termination of this Contract.

A. Application of Streamlined Rules: For all
disputes involving amounts at issue less
than USD $1,000,000, the arbitration shall
be conducted in accordance with then ap-
plicable ARIAS-US. Streamlined Rules for
the Resolution of U.S. Insurance and Rein-
surance Disputes (The Streamlined Rules).

B. Application of Neutral or Regular Rules:
For all disputes involving amounts at issue
of USD $1,000,000 or greater, the arbitra-
tion shall be conducted in accordance with
the then applicable [ARIAS-U.S. Neutral Pan-
el Rules for the Resolution of U.S. Insurance
and Reinsurance Disputes (The Neutral
Rules)], OR [ARIAS-U.S. Rules for the Resolu-
tion of U.S. Insurance and Reinsurance Dis-
putes (The Rules)], subject to the following
amendments:

1. Honorable Engagement: Section [I3.3
of the Neutral Rules] OR [14.3 of the
Rules] for the Resolution of U.S. Insurance
and Reinsurance Disputes shall provide:
The Panel shall interpret this contract as
an honorable engagement, and shall not
be obligated to follow the strict rules of
law or evidence. In making their decision,
the Panel shall apply the custom and
practice of the insurance and reinsurance
industry, with a view to effecting the gen-
eral purpose of this Contract.

2. Time Limits for Disputes Less Than
a Certain Dollar Amount: For disputes
involving amounts at issue from USD
$1,000,000 to USD $__,000,000, the date
for the hearing shall be set no later than
three hundred and sixty (360) days from
the date of the Organizational Meeting.

3. Consolidation: If the Company and
more than one Reinsurer are involved in
the same dispute(s) or difference(s) arising
out of this Contract, and the Company re-
quests consolidated arbitration with those
Reinsurers in an initial Notice of Arbitra-
tion or Response, then those Reinsurers
shall constitute and act as one Party for
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purposes of the arbitration. For pur-
poses of this paragraph, any instance
in which two or more Reinsurers have
not paid their proportional shares of
the same balance claimed due by the
Company shall be deemed to involve
the “same dispute(s) or difference(s)
arising out of this Contract.” Com-
munications shall be made by the
Company to each of the Reinsurers
constituting one Party. Nothing in
this paragraph shall impair the rights
of Reinsurers to assert several rather
than joint defenses or claims, change
their liability under this Contract
from several to joint, or impair their
rights to retain separate counsel in
connection with the arbitration.
4. E-Discovery: Discovery of electroni-
cally stored information (“ESI”) is lim-
ited to sources used in the ordinary
course of business, and shall not ex-
tend to restoration of back-up tapes,
erased data, or data deleted in the
ordinary course of business. The panel
has discretion to limit ESI discovery, as
well as order reasonable costs be paid
from the requesting party to the pro-
ducing party if the burden and cost of
producing ESI outweigh the likely im-
portance of the discovery requested.
C. Place of Arbitration: Any arbitration
conducted under Sections A or B of this
Article shall take place in [insert City
and State].

D. Mediation During Arbitration: [Sec-
tion 12 of the Rules shall provide:]
During the course of an arbitration
conducted under Sections A or B of
this Article, the parties agree to sub-
mit to a mediation session of at least
eight (8) hours, to attempt to resolve
certain or all of the disputes at issue in
the arbitration. Mediation submissions
are limited to ten (10) pages in length.
Notwithstanding the foregoing, the
Panel has the discretion to order the
parties to submit to additional media-
tion at any time during the course of
an arbitration conducted under Sec-
tions A or B of this Article.

E. Jurisdiction: Unless prohibited by law,
the [Insert Court] shall have exclusive

jurisdiction over any and all court pro-
ceedings that either party may initiate
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in connection with this Article, includ-
ing proceedings to compel, stay, or en-
join arbitration or to confirm, vacate,
modify, or correct an Arbitration Award
under Sections A or B. In addition, the
Company and the Reinsurer shall have
the right to seek and obtain in such
court provisional relief prior to the Panel
being fully formed pursuant to this Ar-
ticle, including prior to the commence-
ment of the arbitration proceeding.

F. Application of English Rule: The Prevail-
ing Party in a dispute resolved in accor-
dance with sections A or B or this Article
shall be entitled to recovery of costs as
well as reasonable arbitrator and attor-
ney fees (hereinafter collectively referred
to as “Fees.”). Fees awarded shall be the
lesser of 1) actual Fees, or 2) thirty (30)
percent of the difference between the
final award and the non-prevailing par-
ty’s last written offer of settlement. The
“Prevailing Party” means the party iden-
tified by the arbitrator(s) in the award as
the party to have most nearly prevailed
in the dispute, even if such party did not
prevail on all matters.

OR

F. Application of American Rule: Each
party shall bear the costs of the arbi-
trator it selected and shall bear, equal-
ly and jointly with the other party, the
costs of the third arbitrator. Each party
shall also bear the costs and attorney
fees of the attorneys it selected. Not-
withstanding the foregoing, the panel
may, at its discretion, award attorney
fees, costs and the panel’s fees and
costs, as it considers appropriate.

G. Resolution of Conflicts between
Rules and this Article: In the event of
any conflict between the Streamlined
Rules and this Article, or the [Neutral
Rules] OR [Rules] and this Article, this
Article will control.

H. Survival: The provisions of this Arti-
cle shall survive the termination or ex-
piration of this Contract.

Provided below is a summary of the
progressive wording contained in the
foregoing Prototype Arbitration Clause
that could assist with streamlining the
arbitration process.
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Application of Streamlined,
Neutral or Regular Rules

Unlike those arbitration clauses that
contain a set of arbitration rules with-
in the body of the clause, the Proto-
type Arbitration Clause applies the
state-of-the-art ARIAS-US. Rules. For
caims seeking monetary relief where
the amount in dispute is less than USD
$1,000,000, the ARIAS-U.S. Streamlined
Rules would apply.” Such arbitration
would be conducted by a single Um-
pire, with streamlined pre-hearing
procedures and discovery® A hearing
on the merits would be set no later
than one hundred and eighty (180)
days after the Organizational Meet-
ing. * For claims seeking monetary
relief where the amount in dispute is
USD $1,000,000 or more, either the
ARIAS-US. Neutral Panel or Regular
Panel rules would apply.

Features of the ARIAS-U.S. Neutral
Panel Rules include:

« The panel will consist of three ARIAS-U.S.
Certified Arbitrators who qualify under
the ARIAS-U.S. Neutral Arbitration Panel
Criteria, or are ARIAS-U.S. Certified Neu-
tral Arbitrators;

» Ex parte communications between a
party or its representatives and any
potential arbitrator are not permitted;
and

» The arbitration panel shall issue a
written reasoned decision.*°

Features of the ARIAS-U.S. Regular
Panel Rules include:

* One arbitrator is appointed by the
Petitioner, and one by the Respon-
dent. The third arbitrator shall serve
as the umpire, who shall be neutral;

« Ex parte communications are per-
mitted between the Party Appoint-
ed arbitrator and the party who ap-
pointed such arbitrator; and

« If both parties request a written ratio-
nalefor thefinalaward, the Panel shall
provide one. If one party requests a
written rationale but the other party
objects, the decision whether to issue
one is at the Panel’s discretion.
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Time Limits for Disputes Less
Than A Certain Dollar Amount
In addition to the time limitation with-
in the Streamlined Rules, the Prototype
Arbitration Clause provides an addi-
tional time limitation, up to three hun-
dred sixty (360) days from the Organi-
zational Meeting to the Hearing, where
the amount in dispute is between USD
$1,000,000 and USD $_,000,000 (an
amount agreed by the parties). Utiliz-
ing contractual time limitations can
prevent runaway arbitrations from
occurring and accentuate the parties’
intention that time is of the essence
during the arbitration process.

E-Discovery Parameters

In this section of the Prototype Arbi-
tration Clause, limitations are placed
upon the scope of electronically stored
information (“ESI”) discovery to be pro-
vided by the parties. The panel is grant-
ed discretion to deny requests or award
reasonable costs to the producing par-
ty if the panel believes the burden and
cost of producing the ESI outweigh the
importance of the discovery request-
ed.” Using a variation of this wording
could assist with controlling electronic
discovery costs in arbitrations.

Mediation During
Arbitration Process

The Prototype Arbitration Clause man-
dates that the parties agree to submit
to at least eight (8) hours of mediation
at any time during the arbitration pro-
cess. In addition, an arbitration panel
is provided discretion to order the par-
ties to submit to additional mediation.
Including this language would, at key
junctures during arbitration proceed-
ing, provide the parties an opportunity
to attempt to resolve all or a portion
of the dispute through the mediation
process, or to tailor the issues to be
presented at the hearing. it would also

contractually provide an arbitration
panel with the same powers that judg-
es have in the court system to order
parties to submit to mediation.

Application of the English
Rule or the American Rule

Using the Prototype Arbitration Clause,
the parties can consider whether to re-
tain the American Rule, or adopt a form
of the English Rule, which is not only in
placeinthe United Kingdom, but across
Western Europe as well as Canada and
Australia. ** Adoption of such a rule
could increase the viability of smaller,
highly meritorious claims that are not
being arbitrated in the current sys-
tem.* This rule could also lead to both
parties re-examining which matters
should end up in arbitration, and the
amount of legal costs to be incurred.*s
The suggested wording for the appli-
cation of the English Rule encourages
the parties to make settlement offers,
and creates incentives for the parties
to control litigation costs.*

The parties may choose to adopt all or
a portion of the Prototype Arbitration
Clause, and to modify the suggested
language. ¥
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Summary of Prototype Arbitration Clause

Composition of Panel .

ARIAS-U.S. Neutral Panel; or

* ARIAS-U.S. Traditional Panel; or
* ARIAS-U.S. Single Arbitrator Panel

Rules and Tools .

ARIAS-U.S. Regular, Neutral or Streamlined Rules

«  Time Limits for Disputes with Certain Dollar Amounts
«  E-Discovery parameters

Attorney’s Fees .

English Rule; or
* American Rule

Mandatory during arbitration process; further use

at Panel’s discretion
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